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This is a direct appeal from an order of the trial court granting appellee’s motion for
a stay of execution. We granted review of this matter in order to determine whether the trial
court had jurisdiction to enter the stay and to set forth the appropriate standard of review
this court should employ in reviewing stays of execution. The Commonwealth urges this
court to reverse the order of the trial court on the basis that the trial court was without
authority to enter the stay of execution outside the parameters set forth in 42 Pa.C.S.
89545(c). We agree with the Commonwealth and accordingly, vacate the stay of

execution.



A brief synopsis ofrf,we procedural history of the case is necessary to understand the
disposition of this matter.® On November 30, 1983 a jury convicted appellee, Kelvin X.
Morris, of first-degree murder and robbery. Following a penalty phase hearing, the jury
sentenced him to death. New counsel was appointed and on direct appeal, this court

affrmed. Commonwealth v. Morris, 564 A.2d 1226 (Pa. 1989). On April 2, 1990, appellee

filed his first PCRA petition. New counsel was appointed and the PCRA court denied relief

on January 18, 1995. On appeal, this court affirmed. Commonwealth v. Morris, 684 A.2d

1037 (Pa. 1996). On DDecember 30, 1996, appellee filed a second PCRA petition. New
counsel was appointed? and filed an amended petition. While appellee’s second petition
was pending before the lower court, the Governor signed a death warrant scheduling
appellee’s execution for January 27, 2000. Appellee filed a Motion for a Stay of Execution
with the PCRA court. On December 21, 1999, the PCRA court denied appellee’s second
PCRA petition on the basis that it was untimely. However, on that same date, the court
granted appellee’s motion for a stay of execution.

Following the trial court’s orders, the Commonwealth filed an Emergency Petition
for Expedited Appellate Review of lllegal Stay Order with this court. This court noted
probable jurisdiction and scheduled oral arguments on the trial court’s order granting the
stay of execution. Specifically, we directed that the parties address this court’s jurisdiction
to review the trial court’s order, whether 42 Pa.C.S. §9545(c) establishes the exclusive
means by which a stay of execution can be granted in post-conviction matters, and the

validity of the stay entered by the trial court in the instant case. The Commonwealth’s

1 A full factual history of the case can be found at Commonwealth v. Morris, 564 A.2d 1226
(Pa. 1989).

2 An attorney from the former Center for Legal Education, Advocacy & Defense Assistance
(CLEADA), who is now with the Federal Court Division of the Defender Association
(FCDDA), agreed to represent appellee.
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primary argument is that section 9545(c) provides the sole means by which a stay can be
granted. Appellee responds, inter alia, that section 9545 is unconstitutional, or in the
alternative, that section 9545 cannot usurp the court’s inherent power to grant a stay.

In reviewing these issues we must first consider whether we have jurisdiction to
review the stay of execution. If we do have jurisdiction, we will next address whether
section 9545(c) survives the constitutional challenges to its validity. If section 9545(c) is
constitutional, we will consider the Commonwealth’s claim that section 9545(c) establishes
the exclusive means by which a stay can be entered in a case on collateral review. We will
then enumerate guidelines for both applicants and courts to follow when requesting and
reviewing stay applications. And finally, we will speak to the validity of the stay entered in
the case herein.

The threshold question in this case is whether this court has jurisdiction to review
the trial court’s order granting the stay of execution. The Commonwealth asserts that this
court has jurisdiction, since an order staying an execution is a form of injunctive relief and
is therefore appealable as of right, even if interlocutory, pursuant to Pa.R.A.P. 311(a)(4).
Alternatively, the Commonwealth asserts that this court has jurisdiction to review the stay
order as a collateral order pursuant to Pa.R.A.P. 313. Finally, the Commonwealth asserts
that even if this court is without jurisdiction pursuant to either Pa.R.A.P. 311 or 313, then
we should assume extraordinary jurisdiction of this claim pursuant to 42 Pa.C.S. §726.

Appellee responds that the order granting the stay of execution is an interlocutory
order, and as such, the Commonwealth had no right to appeal the order and this court is
without jurisdiction to hear the appeal. Appellee points out that the stay did not grant final

relief on the PCRA petition nor did it leave the Commonwealth out of court. Rather, the
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Commonwealth was not harmed in any way by tfﬁ]entry of the stay order and the regular
appeals process should be followed in this case.®*

The Commonwealth’s argument that the stay order should be treated as either an
injunction or mandamus action has some appeal since that is how federal courts and other
states have opted to treat stays of execution for jurisdictional purposes. In re Moser, 69
F.3d 690 (3" Cir. 1995)(court has jurisdiction to consider stay of execution, since the effect
of a stay is injunctive in nature; jurisdiction is also appropriate as an exercise of mandamus

authority under the All Writs Act, 28 U.S.C. § 1651(a)); see also Franklin v. Francis, 144

F.3d 429, 432 (6" Cir. 1998); Zant v. Dick, 294 S.E.2d 508 (Ga. 1982). Likewise,
Pennsylvania courts have treated stay orders as preliminary injunctions under limited

circumstances. Blackwell v. Commonwealth, State Ethics Commission, 567 A.2d 630 (Pa.

1989); Chestnut v. Pediatric Home Care of America, 617 A.2d 347 (Pa. Super. 1992). In

order to determine whether a stay order should be treated as a preliminary injunction, the
court must make a determination of whether the stay order has the effect of dismissal of
the case or permanent denial of the requested action. Chestnut, 617 A.2d at 349.
Notwithstanding the conclusions of our sister jurisdictions and the fact that we have treated
stays as injunctions in the past, we do not believe that this is the appropriate manner to
consider the instant stay. First, the outcome of the inquiry set forth in Chestnut is

discretionary, and thus, can have varying results. Second, and more importantly, the Rules

% Appellee also raises numerous arguments regarding the trial court’s disposition of the
underlying petition, i.e. that the petition was timely and the issues had merit. We point out
that this is not the appropriate time to address these issues, as the only order that we are
reviewing at this time is the trial court’s grant of a stay of execution. These issues are more
appropriately addressed at the time we review appellee’s appeal from the denial of his
PCRA petition, which was subsequently filed with this court.

* We do not directly respond to appellee’s arguments, since as discussed infra, we can
exercise jurisdiction over the instant matter.
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of Appellate Procedure prescribe a mechanism for review of stay orders.> Thus, we will
review the provisions of Chapter 17 of the Rules of Appellate Procedure in order to
determine whether jurisdiction is granted pursuant to those rules.

Normally, stay orders, including appellate review of stay orders, are governed by
Chapter 17 of the Rules of Appellate Procedure. The first two rules of Chapter 17 set forth
the general effect of an appeal and include the right of the trial court “to take such action
as may be necessary to preserve the status quo.” Pa.R.A.P. 1701(b)(1). Rule 1702
enumerates the procedures for reviewing a stay ancillary to appeal, including an appeal
from a stay following the filing of a notice of appeal. Pa.R.A.P. 1702(a). In most instances,
a stay of execution would be appealable pursuant to this rule, since the trial court would be
consistent in its ruling, i.e., denying both the petition for collateral relief and the stay. Thus,
the party filing the notice of appeal would be the same as the party appealing the stay and
this court could review the stay order pursuant to Rule 1702(a) once the notice of appeal
was filed. However, cases will arise, simiIaDr to the case herein, where a stay order is
appealed before a notice of appeal is filed.° For example, in this case, the trial court’s
rulings were inconsistent -- it denied the petition for relief, but granted the stay of execution.
Therefore, the party appealing the stay was not the same as the party filing the notice of

appeal. This inconsistent ruling resulted in the appeal from the stay order before the notice

> We similarly reject the Commonwealth’s urgings to treat this as a collateral order pursuant
to Pa.R.A.P. 313.

® Indeed, circumstances may arise where a party requests review of the stay order before

the PCRA court has even reviewed the underlying petition. Under the current rules, there
is no mechanism for immediate review of such stay orders.
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of appeal was filed from the PCRA order.” Accordingly, jurisdiction cannot be conferred
pursuant to Rule 1702(a).

Similarly, jurisdiction cannot be conferred by the other rules in Chapter 17. Rule
1702(b) provides for review before the filing of a petition for allowance of appeal or
permission to appeal from an interlocutory order based upon the recognition that there may
be a time lapse between the lower court’s order granting or denying the stay and the filing
of the petition for allowance of appeal or permission to appeal. Comment to Pa.R.A.P.
1702(b). In this case, the appellee has not filed and will not be filing a petition for
allowance of appeal or permission to appeal, since his appeal of the underlying matter is
directly to this court pursuant 42 Pa.C.S. 89546(d)(suspended August 11, 1997, reinstating
subsection (d) from the 1988 Act).

Rule 1702(c) creates the right to directly appeal a stay to this court in conjunction
with Rule 3315, giving our court the right to review the grant or denial of a stay order.

Commonwealth v. Martorano, 634 A.2d 1063, 1065 (Pa. 1993); Reading Anthracite Co. v.

Rich, 577 A.2d 881, 883 (Pa. 1990). However, that review is limited to stay orders ruled
upon by intermediate courts. In this case, there was no involvement by any intermediate
court, nor would there ever be any involvement by an intermediate court, since the appeal
in capital cases is directly to this court. Similarly, Rule 1761 provides a vehicle for this court
to enter a stay in a capital matter, but that Rule is limited to cases on direct appeal from the
judgment of sentence pursuant to 42 Pa.C.S. 89711 and does not apply to petitions for
collateral review. Rules 1731-35 provide for stays for ancillary relief in civil matters.
However, these rules cover only specific civil matters, i.e. payment of money and domestic

matters, and do not encompass stays of death warrants. As the above discussion

" The appeal from the order granting the stay of execution was filed on January 4, 2000,
but the notice of appeal on the underlying petition was not filed until January 12, 2000.
That petition is currently pending before us.
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illuminates, Chapter 17 fails to provide us with an avenue to review the instant stay. We
decline to distort either the language or purpose of these rules to grant jurisdiction over this
matter. Rather, we now review whether the exercise of extraordinary jurisdiction may be
appropriate in these limited circumstances aSEI that is the only remaining means by which
we can exercise jurisdiction over this matter.®

This court’s exercise of extraordinary jurisdiction should be used sparingly. See

Washington County Commissioners v. Pennsylvania Labor Relations Board, 417 A.2d 164,

167 (Pa. 1980). Pursuantto 42 Pa.C.S. 8726, we may “in any matter pending before any
court or district justice of this Commonwealth involving an issue of immediate public
importance, assume plenary jurisdiction of such matter at any stage thereof and enter a
final order or otherwise cause justice to be done.” We have noted that in a particular case
it may be appropriate to assume jurisdiction under section 726 in order to conserve judicial

resources, expedite the proceedings and provide guidance to the lower courts on a

guestion that is likely to recur. Commonwealth v. Martorano, 634 A.2d 1063, 1073, n.6 (Pa.
1993). Additionally, “the presence of an issue of immediate public importance is not alone
sufficient to justify extraordinary relief.... [W]e will not invoke extraordinary jurisdiction

unless the record clearly demonstrates petitioner's rights.” County of Berks v.

Pennsylvania Labor Relations Board, 678 A.2d 355, 359 (Pa. 1996)(citation omitted).

This issue is likely to recur, as motions to stay executions are routinely filed as part
of a petition for collateral relief in cases brought under the PCRA. See Pa.R.Crim.P.

1509(A)(1). Moreover, for the reasons discussed below, we find that the trial court

8 We propose that the Rules be amended to provide for this court's immediate review of
stay orders. Similar to the effect of the interplay between Pa.R.A.P. 1702(c) and 3315, a
rule should be drafted to provide a vehicle for this court’s direct review of grants or denials
of stay orders in collateral capital cases without the requirement that a notice of appeal be
filed to this court before review of the stay order is proper. Accordingly, we refer this matter
to the Appellate Rules Committee.
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exceeded the bounds of its authority in granting the instant motion to stay execution and
the Commonwealth has demonstrated its rights in this matter, making it proper for this court
to exercise extraordinary jurisdiction. Accordingly, we assume jurisdiction over the instant
matter pursuant to 42 Pa.C.S. 8726 and proceed to examine the argument that 42 Pa.C.S.
89545 is unconstitutional.

The legislature has prescribed the procedure for entering a stay in post-conviction

proceedings as follows:

(c)Stay of execution.--

(1) No court shall have the authority to issue a stay of execution in any case
except as allowed under this subchapter.

(2) Except for first petitions filed under this subchapter by defendants whose
sentences have been affirmed on direct appeal by the Supreme Court of
Pennsylvania between January 1, 1994, and January 1, 1996, no stay may
be issued unless a petition for postconviction relief which meets all the
requirements of this subchapter has been filed and is pending and the
petitioner makes a strong showing of likelihood of success on the merits.

(3) If a stay of execution is granted, all limitations periods set forth under
sections 9574 (relating to answer to petition), 9575 (relating to disposition
without evidentiary hearing) and 9576 (relating to evidentiary hearing) shall
apply to the litigation of the petition.

42 Pa.C.S.A. 89545(c). A stay properly entered pursuant to section 9545 may remain in
effect through the completion of the proceedings. Pa.R.Crim.P. 1509(A)(2).

Appellee asserts that section 9545 is in direct conflict with Art. V, 89 of the
Pennsylvania Constitution and 42 Pa.C.S. 89546(d), which provide for an absolute right to
appeal. Specifically, appellee asserts that the reqttljirements of section 9545 abrogate the

right to appeal pursuant to Pa. Const. Art. V, §9°, since a warrant of execution may be

° Art. V, §9 provides that:

(continued...)
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outstanding at the time the PCRA petition is denied and thus, if a stay of execution is not
granted an appellant may be denied adequate appellate review before he is executed.
Alternatively, appellee argues that section 9545 violates the separation of powers doctrine
as it impermissibly interferes with this court’s rulemaking authority as set forth in Art. V, 8§
10 of the Pennsylvania Constitution. Specifically, appellee argues that this section conflicts
with Pa.R.A.P. 1701(b)(1) and Pa.R.Crim.P. 1507 and 1509.

Appellee’s first argument is without merit, since section 9545 does not unreasonably
interfere with appellee’s right of appeal. We acknowledge that appellee’s argument may
have superficial appeal, since it might appear that appellate review cannot be
accomplished, unless a stay of execution is granted. However, appellee’s argument
overlooks the fact that constitutional rights are nﬂt absolute and the legislature may place

reasonable restrictions on constitutional rights.’® Commonwealth v. Peterkin, 722 A.2d

638, 642 (Pa. 1998). In Peterkin, this court concluded that the PCRA time limitations
provided a “reasonable opportunity for those who have been wrongly convicted to

demonstrate the injustice of their conviction,” and thus, struck “a reasonable balance

(...continued)

There shall be a right of appeal in all cases to a court of record from a court not of record;
and there shall also be a right of appeal from a court of record or from an administrative
agency to a court of record or to an appellate court, the selection of such court to be as
provided by law; and there shall be such other rights of appeal as may be provided by law.

19 Although appellee does not have a constitutional right to collateral review, he does have
a constitutional right to appeal from a court of record to an appellate court. Pa. Const.
Article V, 89. Similarly, the legislature has provided a right to appeal in cases on collateral
review. 42 Pa.C.S. 89546(d). Thus, where these rights have been conferred, it would be
insincere for us to conclude that the right to appeal can be limited on the basis that there
is no constitutional right to collateral review in the first instance. See Commonwealth v.
Albrecht, 720 A.2d 693, 699-700 (Pa. 1998)(while the Sixth Amendment does not provide
a federal right to counsel in post-conviction proceedings, procedural rule in Pennsylvania
provides for appointment of counsel in first PCRA proceedings and this right to counsel
necessarily includes a concomitant right to effective assistance of counsel).
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between society’s need for finality in criminal cases and the convicted person’s interest.”
Id. at 643.

Similarly, the United States Supreme Court has recognized that statutes, rules and
precedents, which narrow the discretion of the lower courts when reviewing a petition for
habeas corpus relief, are reasonable so long as they exist within constitutional constraints
and balance the objectives of maintaining the court’s freedom to issue the writ against a

state’s interest in finality. Lonchar v. Thomas, 517 U.S. 314, 322-23 (1996). In reviewing

the reasonableness of a court’s limited review of a habeas corpus petition and a stay
related thereto, the United States Supreme Court set forth guidelines which it believed
adequately protected the interest of both parties in a habeas corpus proceeding in Barefoot
v. Estelle, 463 U.S. 880 (1983). The federal standards are helpful in assessing whether
the limitations placed upon a court’s review of a petition for post conviction relief and a stay
related thereto by section 9545 adequately protect appellee’s right to appeal.

In Barefoot, the district court denied the petition for habeas corpus. On appeal, the
Court of Appeals for the Fifth Circuit gave the parties an unlimited opportunity to brief and
argue the merits as they saw fit. Id. at 886. Following which, the court concluded that
since the petition had no substantial merit, a stay should be denied. The Court granted
certiorari to consider, inter alia, whether the Court of Appeals was obligated to decide the
appeal on its merits and in the usual course, stay the execution pending such disposition.
Id. at 888. The Court also set forth the “appropriate standard for granting or denying a stay
of execution....” 1d. at 887.

Initially, the Court explained that a stay of execution is an extraordinary remedy,
which should only be granted in extreme cases. Id. The primary avenue for review is the
direct appeal, and when that process has ended, “a presumption of finality and legality

attaches to the conviction and sentence.” Id. Towards this end, courts must isolate the
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exceptional cases where constitutional error requires action as swiftly and orderly as the
procedures will allow. Id. at 888.

The Court then assessed the Circuit Court’s actions. The Court established that
summary procedures, such as those employed by the intermediate court, could be adopted
for ruling on stays, so long as the defendant had adequate notice that his opportunity will

be limited. 1d. at 889-90 (citing Garrison v. Patterson, 391 U.S. 464 (1968)). In addition,

where an applicant established probable cause for an appeal, he must be afforded an
opportunity to address the underlying merits of the appeal. Id. at 889. Based upon these
considerations, the court concluded that the Circuit Court’s practice of denying stays,
unless the applicant made a showing of success on the merits, comported with these
requirements.

However, the Court implied that the Circuit Court’s procedure was barely sufficient
and went on to enumerate general guidelines for all lower courts to follow “for fair and
efficient consideration of these appeals,” which would “allow a decision on the merits of an
appeal accompanying the denial of a stay.” Id. at 892. The Court explained that Congress
had fashioned the requirement for a petitioner to obtain a certificate of probable cause to
facilitate the process of separating the meritorious from the frivolous claims. A meritorious
claim exists where the petitioner has made a “substantial showing of the denial of a federal
right” and a court should issue a certificate of probable cause in those instances. Id. at
893. Likewise, where a certificate of probable cause has issued, a stay should be granted
pending disposition of the appeal in order to prevent the case from becoming moot. Id. at
893-94.

Since that time, the Court has explained that Barefoot delineated the general
guidelines governing habeas corpus review and stays pursuant thereto. Lonchar, 517 U.S.
at 319. But where the matter involves a second or successive petition, a different situation

may be presented since it is more likely that the applicant has filed repeated petitions in an
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attempt to delay the proceedings. Id. at 321. In other words, the court’s discretion may be
more Iimite(|1:|and the procedures more cursory in a second or successive collateral
proceeding.™

Most recently, the Court once again reviewed the “substantial showing” requirement

from Barefoot in Slack v. McDaniel, 120 S.Ct. 1595 (ZOOO)DThe Court explained that

although this requirement was codified at 28 U.S.C. §2253,*? the standard set forth in

Barefoot was still pertinent to the analysis.

[Iln order to obtain a certificate of appealability under 82253 a habeas
petitioner must make a strong showing of the denial of a constitutional right,
a demonstration that under Barefoot, includes showing that reasonable jurists
could debate whether (or, for that matter, agree that) the petition should have
been resolved in a different manner or that the issues presented were
“adequaE.Ito deserve encouragement to proceed further.”

Id. at 1603-04. = Similarly, where the petition is dismissed on procedural grounds, the
question becomes whether jurists of reason would find it debatable whether the district
court was correct in its procedural ruling. 1d. at 1604. Thus, in evaluating whether section
9545(c) places reasonable limitations on a court’s review of a petition for post conviction
relief and adequately protects appellee’s right to appeal, that section must be examined in

the context of the number of petitions the applicant has previously filed. In addition, the

1 We note that this is not a first petition for collateral review. Therefore, our holding is
limited to a second PCRA petition, and we express no view at present regarding first PCRA
petitions.

12 | onchar was filed on April 1, 1996 and the amendments to §2253 did not become
effective until April 24, 1996.

13 Although a certificate of appealability is not the same as an application for stay, the
federal courts follow the same guidelines for reviewing both petitions. Lonchar, 517 U.S.
at 319 (“We have before us a Court of Appeals order that vacates a stay, not an order to
dismiss the habeas petition. We believe, however, that this fact makes no difference. That
is, the Court of Appeals order vacating the stay is lawful only if dismissal of the petition
would have been lawful.”).
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limitations are reasonable so long as the applicant has notice of the limitation and the trial
court can enter a stay where the applicant has shown probable cause to proceed further.

Applying these standards to the instant case, the limitations placed upon the court’s
review of a post conviction petition by section 9545(c) are entirely reasonable. This is
appellee’s second petition for post conviction relief and therefore, the potential that
appellee is merely using the process to delay the execution of his sentence is greater.
Likewise, the state’s interest in finality is more compelling. Thus, keeping in mind that this
is appellee’s second petition for collateral review, we now review the specific requirements
of section 9545(c) for the purpose of resolving whether they place reasonable limits on
appellee’s right of appeal in second or subsequent petitions for collateral relief.

The first requirement of this section provides that the petition for collateral relief
must meet “all the requirements of this subchapter.” 42 Pa.C.S. 89545(c)(2). This
requirement necessarily includes timely fiIir|1__qI pursuant to section 9545(b) and is no more
than a threshold jurisdictional requirement.** As discussed above, in Peterkin, this court
explained that the time bar is a jurisdictional requirement. More recently, we explained that
“[urisdictional time limits go to a court’s right or competency to adjudicate a controversy.”

Commonwealth v. Fahy, 737 A.2d 214, 220 (Pa. 1999). Where a court is without

jurisdiction it is without power to act and thus, any order that it issues is null and void.

DeCoatsworth v. Jones, 639 A.2d 792, 796 (Pa. 1994); Smith v. Gallagher, 185 A.2d 135,

145 (Pa. 1962) overruled on other grounds by Application of Biester, 409 A.2d 848 (Pa.

14 1t appears that the legislature intended that in order for a stay to be granted, the
underlying petition must also meet the pleading and proof requirements as set forth in 42
Pa.C.S. 89543. However, for purposes of review, it is most important that the petition be
timely filed since that is a threshold jurisdictional requirement. Moreover, we can envision
circumstances in which requiring the court to review the underlying petition to determine
whether it complies with section 9543 may interfere with a constitutional right, since time
constraints on both the parties and the courts may make it unreasonable to require that the
petition be reviewed before the stay can be granted.
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1979); 1 Standard Pennsylvania Practice 2d, §2:59 (1995). Following this logic, a stay of
execution should be granted only where a timely petition is filed, since without a timely filed
petition, the trial court is without competency to entertain the matter before it, including the
application fl%rl a stay of execution. Accordingly, the first requirement of section 9545(c) is
reasonable.™

Section 9545 also requires that the petition “has been filed and is pending” before
the court. 42 Pa.C.S. 89545(c)(2). This requirement is reasonable, since it is axiomatic
that motions cannot occur in a vacuum -- thereDmust be an action pending before the court
in order to invoke the jurisdiction of the court. ** Section 9545 merely clarifies this rule and
provides that a stay application cannot be considered unless a collateral review action is
pending before the court.

Lastly, section 9545(c)(2) requires that “the petitioner makes a strong showing of
likelihood of success on the merits.” This language closely tracks the language of the
federal habeas corpus statute, which was amended following Barefoot and provides that
a certificate of appealability should only issue where the applicant has “made a substantial
showing of the denial of a constitutional right.” 28 U.S.C. 82253. In reviewing whether this

requirement is reasonable, it must be noted that this is not a direct capital appeal. Indeed,

1> Similarly, federal courts decline to entertain a habeas corpus petition unless certain
prerequisites are met. For example, in most instances, federal courts require the applicant
to exhaust state remedies before seeking federal habeas relief. 28 U.S.C. §2254(b)(1);
Castille v. Peoples, 489 U.S. 346, 349 (1989); Pitchess v. Davis, 421 U.S. 482, 486 (1975).

16 We recognize that the United States Supreme Court has determined that a petition for
habeas corpus need not always be filed before the district court can entertain a stay
application. McFarland v. Scott, 512 U.S. 849 (1994)(stay could be granted where
necessary to give effect to the right to counsel). Accordingly, although this is not the
appropriate time to discuss the scope of the “pending” requirement, we merely note that
this opinion does not foreclose the possibility that situations may arise where the
requirement that a petition is to be filed and pending at the time the stay application is
reviewed may interfere with the constitutional right to appeal.
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stays of execution are granted as a matter of course in direct appeals pursuant to
Pa.R.A.P. 1761. Rather, collateral relief is an extraordinary remedy and a stay should only
be entered in the exceptional circumstances where the applicant has established probable
cause for the appeal. Barefoot, 463 U.S. at 888-89. Accordingly, Section 9545(c) is
reasonable, since a stay will be granted in those instances where the petitioner has
demonstrated a likelihood of success on the merits.

Both the court and the parties in this case had adequate notice that these limitations
were placed on the applicant’s right to a stay, since these limitations were codified and
published at 42 Pa.C.S. 89545 and became effective on January 16, 1996. Appellee did
not file his petition until December 30, 1996, nearly a year after the changes to this section
became effective. More importantly, once the PCRA court denied the PCRA petition,
appellee still had the right to appeal and file a stay of execution to this court. Although
section 9545 may have the effect of expediting review of an applicant's appeal, such
limitations are reasonable in light of the competing interests between the appellee’s need
for review and the state’s interest in finality. See Peterkin, 737 A.2d at 643; see also

Lonchar v. Thomas, 517 U.S. 314 (1996); Barefoot v. Estelle, 463 U.S. 880 (1983).

Section 9545(c) weighs these interests and allows a court to enter a stay of execution in
the event that the applicant demonstrates a likelihood of success on the merits.
Accordingly, this section does not unreasonably interfere with appellee’s right to appeal.

We must next review appellee’s constitutional challenge to this section on the basis
of the separation of powers doctrine. The doctrine of separation of powers is based upon
the longstanding recognition that the powers of the three branches of government --
judicial, legislative and executive -- are coequal and distinct from one another.

Commonwealth v. Sutley, 378 A.2d 780, 782 (Pa. 1977). As such, the branches should be

kept separate, distinct and independent of one another. 1d. at 783. “Thus, it necessarily
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follows that any encroachment upon the power of one of the branches by the action of
another of the branches is offensive to the fundamental scheme of our government.” 1d.
In 1968, the legislature granted this court exclusive rulemaking authority in Article

V, 810 of the Pennsylvania Constitution. This provision states that:

(c) The Supreme Court shall have the power to prescribe general rules
governing practice, procedure and the conduct of all courts, justices of the
peace and all officers serving process or enforcing orders, judgments or
decrees of any court or justice of the peace, including the power to provide
for assignment and reassignment of classes of actions or classes of appeals
among the several courts as the needs of justice shall require, and for
admission to the bar and to practice law, and the administration of all courts
and supervision of all officers of the judicial branch, if such rules are
consistent with this Constitution and neither abridge, enlarge nor modify the
substantive rights of any litigant, nor affect the right of the General Assembly
to determine the jurisdiction of any court or justice of the peace, nor suspend
nor alter any statute of limitation or repose. All laws shall be suspended to
the extent that they are inconsistent with rules prescribed under these
provisions.

Pa. Const. Art. V, 810(c). This provision outlines the scope of this court’s rulemaking
authority by both defining the extent of its power and placing limitations on its power. For
example, it grants the judiciary the exclusive power to establish rules of procedure for state

courts, In re 42 Pa.C.S. 81703, 394 A.2d 444, 448 (Pa. 1978), yet limits the rulemaking

power by requiring that the rules cannot “affect the right of the General Assembly to

determine the jurisdiction of any court....” In Inre 42 Pa.C.S. 81703, we explicitly rejected

that the legislature may have concurrent power in this arena. Id.; see also Pa. Const. Art.
V, 810. Thus, under this framework, in determining whether section 9545 violates the
separation of powers doctrine, the inquiry is whether section 9545 establishes a rule of
procedure which state courts must follow. The Commonwealth argues that section 9545
does not violate the separation of powers doctrine, since the section falls within the

jurisdictional exception to our procedural rulemaking authority. We cannot agree.
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Section 9545 is entitled “Jurisdiction and Proceedings.” Subsection (a) provides that
original jurisdiction for a proceeding under this subsection is in the court of common pleas.
42 Pa.C.S. 89545(a). Subsection (b) prescribes the time for filing a petition for post-
conviction relief and has been interpreted to be a jurisdictional requirement, consistent with
the title of this section. 42 Pa.C.S. 89545(b). In other words, where a petition is untimely,
the court is without jurisdiction to entertain the merits of the petition. Fahy, 737 A.2d at

220; Commonwealth v. Banks, 726 A.2d 374, 378 (Pa. 1999); Peterkin, 722 A.2d at 641.

These first two subsections clearly relate to the jurisdiction of the court and thus, do not fall
within the exclusive procedural rulemaking power of this court pursuant to Art. V, 810.
Unlike the prior two sections, subsection (c), the subsection at issue in this case,
demarcates the authority of the court to enter a stay once jurisdiction is properly
entertained. We have explained that authority and jurisdiction are not synonymous:
Jurisdiction and power are not interchangeable although judges and lawyers
often confuse them....Jurisdiction relates solely to the competency of the
particular court or administrative body to determine controversies of the
general class to which the case then presented for its consideration belongs.

Power, on the other hand, means the ability of a decisionmaking body to
order or effect a certain result.

Delaware River Port Authority v. Pennsylvania Public Utility Commission, 182 A.2d 682,

686 (Pa. 1962); see also Riedel v. Human Relations Commission of the City of Reading,

739 A.2d 121, 124 (Pa. 1999). The first part of subsection (c) provides that “no court shall
have the authority to issue a stay of execution except as allowed under this subchapter.”
42 Pa.C.S. 89545(c)(1)(emphasis added). The next part provides when a stay can properly
be entered -- when the petition complies with the requirements of this subchapter, is
pending, and petitioner makes a strong showing of likelihood of success on the merits. 42
Pa.C.S. 89545(c)(2). This provision describes under what circumstances the court can
effect a certain result -- the entry of the stay -- and thus, addresses the authority of the

court to enter the stay rather than the jurisdiction of the court to entertain the stay
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application. Delaware, supra. Accordingly, the Commonwealth incorrectly asserts that this

subsection falls outside the parameter of the rulemaking authority of this court on the basis
that it addresses the jurisdiction of the courts of this Commonwealth.

Rather, 89545 falls outside the parameter of Art. V, 810 for entirely different
reasons. Both parties ignore the fact that the threshold determination in reviewing whether
a particular statute interferes with our rulemaking authority granted in Art. 5, 810 must be
whether the section is procedural or substantive in nature, given that we have exclusive

rulemaking authority only over procedural law. See In re 42 Pa.C.S. 81703, supra. The

limitation placed on the legislature’s power by Art. V, 810(c) does not affect its ability to
address the substantive law in a particular area, it merely limits the legislature’s authority
over procedural law. “The rulemaking power of this court is not for the purpose of defining
new rights of litigants but rather to provide the procedure by which established rights are

to be effectuated.” Commonwealth v. Fowler, 304 A.2d 124, 127 (Pa. 1973). As a general

rule, substantive law is that part of the law which creates, defines and regulates rights,
while procedural laws are those that address methods by which rights are enforced.

Morabito’s Auto Sales v. Commonwealth, Department of Transportation, 715 A.2d 384, 386

(Pa. 1998); see also Commonwealth v. Fisher, 741 A.2d 1234 (Pa. 1999). Although the

demarcation between substance and procedure may be difficult to determine, such a
determination is necessary to answer a separation of powers question. Morabito’s.

In reviewing section 9545(c), we acknowledge that the legislature appears to be
setting forth the process for enforcing the right to a stay as well as regulating the
substantive right to a stay. However, a closer inspection reveals that section 9545 merely
defines the appropriate circumstances for securing the substantive right, i.e., the entry of
the stay of execution. Although the legislature is not “creating” the right to a stay, it is
clearly defining the parameters for the grant of the stay. Section 9545 does not set forth

the procedure to enforce the substantive right; rather, it outlines for the defendant under
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what circumstances he has a right to a stay in collateral proceedings. Thus, this section
is substantive, rather than procedural in nature, and it is axiomatic that section 9545(c)
does not violate Art. V, 810, since that provision applies only to this court’s exclusive
procedural rulemaking authority.

We next address appellee’s argument that section 9545 cannot provide the sole
means for the entry of a stay. Appellee’s argument is based on the inherent right of a court
to enter a stay. According to appellee, the court has an inherent power to stay actions in

order to prevent irreparable injury to the parties or the public. Scripps-Howard Radio, Inc.

v. Federal Communication Comm’n, 316 U.S. 4, 9-10 (1942).

We acknowledge that the courts of Pennsylvania have certain inherer&rights and
powers under our constitution, including the right to enter a stay of execution.*” Comm’rs

of Sinking Fund of Philadelphia v. City of Philadelphia, 188 A. 314 (Pa. 1936); see also

Sweet v. Pennsylvania Labor Relations Bd., County of Washington, 322 A.2d 362 (Pa.

1974); Leahey v. Farrell, 66 A.2d 577 (Pa. 1949); Pa.R.A.P. 1701(b)(1). However, exercise

of inherent rights is not unlimited and can be restricted by the legislature. Leahey, 66 A.2d
at 580 (“The very conception of inherent power carries with it the implication that its use is

for occasions not provided for by established methods.”); see,e.q., Degen v. United States,

517 U.S. 820, 823 (1996); see also Behr v. Behr, 695 A.2d 776, 779 (Pa. 1997)(inherent

power can be limited by statute); Matter of Campolongo, 435 A.2d 581 (Pa. 1981).

For example, in a matter similar to the one addressed herein, the United States
Supreme Court explained that judgments regarding the scope of the writ of habeas corpus
are normally for Congress to make and courts will make such judgments where Congress

has failed to act. Lonchar, 517 U.S. at 322-23; see also Felker v. Turpin, 518 U.S. 651,

7 We recognize that the stay of execution in Sinking Fund involved a money action, rather
than a stay of execution in the context of a death warrant. However, we are merely utilizing
this case to demonstrate a court’s inherent powers.
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664 (1996). In Lonchar, the Court considered whether a lower court could dismiss a first
federal habeas petition for “equitable reasons” beyond those set forth in the relevant
statutes, Federal Habeas Corpus Rules and prior precedents. The court first established,
through a review of the history of the “Great Writ of Habeas Corpus,” that the trend in
habeas corpus actions was toward a more formal system of rules promulgated by
Congress, the Rule writers and the courts. 517 U.S. at 322. This more formalized system
of review narrows “the discretion that individual judges can freely exercise.” 1d. So long
as these rules are within constitutional restraints and balance the interests of the parties,
they must be followed, since the result of following such established rules and precedent
is to “reduce uncertainty, avoid unfair surprise, minimize disparate treatment of similar
cases, and thereby help all litigants, including the State, whose interests in finality such
rules often further.” Id. at 323-24. Ultimately, the court found that a specific Habeas Corpus
Rule directly addressed the issue that led to the dismissal and thus, concluded that the
Court of Appeals could not ignore this rule in favor of equitable relief. 1d. at 327-28.
Similarly, the Post Conviction Relief Act (PCRA) prescribes the scope of collateral
review in Pennsylvania. Pennsylvania only recently adopted a comprehensive system for
collateral relief. Prior to this time, the only avenue for collateral relief was the writ of habeas

corpus and, to some extent, the writ of coram nobis. Commonwealth ex rel. Stevens v.

Myers, 213 A.2d 613, n.9 (Pa. 1965). In 1965, this Court called for legislation governing
collateral proceedings in order to afford “an adequate corrective process for hearing and
determining” alleged constitutional violations. Id. at 320. In response, the legislature
enacted the Post Conviction Hearing Act (PCHA). The purpose of the PCHA was to provide
a procedure which encompassed habeas corpus and coram nobis and to decide
challenges to convictions that were imposed without due process. 42 Pa.C.S. 89542
(repealed). In 1988, the legislature amended in part and repealed in part the PCHA and

renamed the act the Post Conviction Relief Act, which provides the current avenue for
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collateral relief. The PCRA narrowed the grounds for collateral relief in order to establish
a scheme for which collateral petitions are to be accorded finality. Peterkin, 737 A.2d at
557. Thus, similar to the writ of habeas corpus in the federal system, collateral review in
Pennsylvania has moved towards a more formalized system of rules. Additionally,
consistent application of section 9545(c) will reduce uncertainty for both parties, as well as
minimize disparate treatment of similar cases. In other words, section 9545(c) limits the
trial court’s discretion to enter the stay, so that an applicant’s stay will not be dependent
upon the proclivity of the PCRA court. Given that we have concluded that section 9545(c)
does not violate either Article V, 89 or 10 of the Pennsylvania Constitution and is therefore,
within constitutional restraints, we hold a lower court may not exercise its inherent right to
grant a stay except within the confines enumerated by §9545(c). We are mindful of the fact
that such a conclusion may seem harsh, especially where death is the ultimate result of the
denial of relief in these instances, but we cannot ignore IElhat at some point in the
proceedings society’s interest in finality becomes overarching.*® Accordingly, we conclude
that a PCRA court is bound by the requirements of section 9545 and can only enter a stay
when it has reasonably concluded that such requirements are met.

This conclusion is reinforced by the fact that the criminal rules provide that a stay
can remain in effect until the conclusion of the proceedings, including appellate review to
this court, if the stay has been granted pursuant to section 9545(c). Pa.R.Crim.P.

1509(A)(2). In other words, so long as a stay is granted by the trial court pursuant to

18 Although the general purpose of the rules set forth in the PCRA does not change
whether it is a first or successive PCRA petition, we must emphasize that the instant case
involves a second PCRA petition. We do not address whether the disposition of this case
would be altered if this was appellee’s first PCRA petition; however, we note that the weight
of the competing interests in a first PCRA petition are clearly distinct from the weight of the
competing interests in a second or successive PCRA petition. Lonchar, supra.
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section 9545(c), there is no need for the applicant to reapply for a stay to this court. Thus,
we have embraced this section in our own rules of procedure. However, the rules fail to
specify any procedures for reviewing and ruling on the application for a stay of execution.
In order to provide guidance to the parties and lower courts for the issuance of stays, we
now set forth some general guidelines for applicants and lower courts to follow.

Normally, the request for a stay will be contained in the petition for collateral relief
and thus the requirements of section 9545(c) will be discussed in the petition, Pa.R.Crim.P.
1509(A)(1). Inthose circumstances, the courts can follow the general guidelines discussed
below in reviewing the request for a stay. However, where the stay application is filed
separately from the petition, see Comment to Pa.R.Crim.P. 1509(A)(1), or where a party
is requesting that this court review the lower court’s grant or denial of the stay application,
the applicant neeldjs to set forth his argument in favor of the stay in greater detail in the stay
application itself.*

Commensurate with the requirements of section 9545, the applicant must set forth:
a statement of jurisdiction; if necessary, a statement that a petition is currently pending
before the court; and a statement showing a likelihood of prevailing on the merits.

First, the applicant must set forth a jurisdictional statement. Specifically, the
applicant must demonstrate that the petition is timely because it falls within the time
requirements of section 9545(b), or where it is untimely, the applicant must allege that it

falls within one of the exceptions to the timeliness requirement and that the petition was

19 Although this requirement appears to impose an additional burden on the defendant, it
will serve to benefit applicants in instances in which there is limited time to review the stay
application. Moreover, although not implicated in this case, as noted previously, situations
may arise in which the stay application is filed before the petition for collateral review, see
e.d. McFarland v. Scott, 512 U.S. 849 (1994), and in those instances the court must be
able to determine whether the applicant meets the requirements of this section before
entering the stay.
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“filed within 60 days of the date the claim could have been presented.” 42 Pa.C.S.
89545(b)(1) and (2). A court should only grant the stay application where it appears that
the petition is timely or falls within one of the exceptions to the timeliness requirements.
Where the stay petition is denied based upon the failure to meet the time requirements, the
applicant must then demonstrate on appeal from the denial of the stay that reasonable
jurists would find it debatable whether the lower court was correct in its jurisdictional ruling.
Slack, supra. Where the lower court determines that the petition is timely, it must next
consider whether the petition is pending before the court.

Rule 1509(A)(1) of the Pennsylvania Rules of Criminal Procedure provides, in
pertinent part, that a request for a stay should be made in the petition for collateral relief.
The Comment to this Rule provides that failure to include a statement to stay the execution
in the petition will not be considered a waiver and the applicant may file a separate request
for a stay. Thus, in most instances, the applicant will not need to demonstrate that a
petition is pending before the court, since that requirement will be met by compliance with
the rules. However, in the event that there is not a petition pending before the court, then
the applicant will need to demonstrate that thereliﬁ an action pending before the court
sufficient to meet the requirements of this section.?

Lastly, the applicant must set forth a statement demonstrating that he has some
likelihood of prevailing on the merits, since it is only where there is some likelihood of
prevailing on the merits that a stay must be granted. Barefoot. We do not expect the
applicant to duplicate his entire PCRA petition in the event that the stay application is

separate from the petition. Rather, the applicant must merely set forth sufficient facts and

20 We have indicated that this opinion does not foreclose the possibility that the “pending”
requirement may be defined more broadly. Infra at n.16.
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law for the lower court to make an educated determination of whether the issue presented
was “adequate to deserve encouragement to proceed further.” Slack.

It is only where these requirements are set forth in the application that the lower
court should review the application. It is within the trial court’s discretion to determine at
what time the stay application should be considered. The trial court may find it more
efficient to review the stay application at the same time it disposes of the underlying petition
since in most cases the issues set forth in both documents will be similar. However,
circumstances may arise where the trial court will need to rule on the stay application at the
outset of the proceedings, at which time a cursory review of the stay application may be
sufficietnlt to stay the execution so that a more in depth review of the underlying petition can
occur.?! For example, we can envision situations where the lower court may need to grant
temporarily the stay pursuant to section 9545 in order to ensure review of the underlying
petition. Ultimately, the court may deny the petition for post-conviction relief, but the stay
was still necessary in order to afford the court the opportunity to perform an adequate
review of the petition. We must emphasize that even where the court needs to grant the
stay because of time constraints, a stay can be entered only where the applicant
adequately complies with the requirements set forth above. Where the applicant has met
these requirements, a lower court should grant a stay in order to ensure that the applicant

is afforded the opportunity to address the underlying merits of the appeal. Barefoot, supra.

Where the lower court has denied the stay on the basis that the applicant has failed to
demonstrate a likelihood of prevailing on the merits, the applicant must demonstrate on
appeal that reasonable jurists would find it debatable whether the petition should have been

resolved in a different manner. Slack.

1 We point out that under our opinion today, a stay granted under these circumstances
may be directly appealable to this court.
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Applying the above principles to the instant case, it is clear that the trial court erred
in granting the stay of execution. This was appellee’s second PCRA petition, and thus,
appellee had to comply with the time requirements pursuant to section 9545(b). The PCRA
court concluded that the petition did not meet the time requirements and dismissed the
petition. Paradoxically, the court then granted the stay of execution. Clearly, this action
directly contradicted the requirements of section 9545(c), which provide that the petition
must be timely filed before a stay can be granted.

The appropriate way to conduct this case was for the PCRA court to deny the stay
of execution at the time it denied the petition for post-conviction relief. Thereafter, appellee
could have filed an appeal and applied for a stay of execution, which complied with the
requirements set forth herein, with this court. At which time, this court would have reviewed
the stay application consistent with the standards enumerated herein. However, this is not
the procedure that was followed in this instance. Rather, the Commonwealth filed an
appeal only from the trial court order granting the stay. As the only issue that is pending
before us is the propriety of the trial court’s action in granting the stay, this is not the
appropriate time to review the underlying merits of appellee’s subsequently filed appeal of
the denial of post conviction relief. Accordingly, we must vacate the trial court’s order
staying the execution since the trial court failed to follow the requirements of section
9545(c).

Mr. Chief Justice Flaherty files a joining concurring opinion.

Mr. Justice Castille files a concurring opinion.

Messrs. Justice Zappala and Saylor concur in the result.
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