[J-7-2003]
IN THE SUPREME COURT OF PENNSYLVANIA
WESTERN DISTRICT

ROBERT J. COLONNA, : No. 36 WAP 2002

Appellee . Appeal from the Order of the Superior
. Court entered December 21, 2001 at No.
. 1765WDA1999, reversing the Order of the
V. . Court of Common Pleas of Allegheny
. County, Family Division, entered April 27,
1999 at FD96-9032.
MARY M. COLONNA,

Appellant
ARGUED: March 3, 2003

OPINION

MADAME JUSTICE NEWMAN DECIDED: April 29, 2004

We granted allocatur in this case to consider whether a trial court may order a
parent with primary custody to pay child support to a parent with partial custody.
Because we believe that a trial court may enter such an order, we reverse the decision

of the Superior Court.

Appellant, Mary M. Colonna (Mother), and Appellee Robert J. Colonna (Father),
were married in 1983 and separated in 1996. They obtained a final divorce decree from
the Court of Common Pleas of Allegheny County (trial court) on March 19, 1999. At the

time of separation, Father sought primary legal and physical custody of the parties’ four



children, who at the time ranged in age from nine to three years old. Pending the
outcome of Father’s custody petition, the parties agreed to a temporary order of shared
legal and physical custody, pursuant to which the children lived three and one-half days
per week with each parent. They later amended the agreement to provide that the

children would alternate between parental homes on a weekly basis.

On November 19, 1997, the trial court ordered Father to pay Mother $6,132.00
per month ($73,584.00 per year) in child support and to provide health insurance for
Mother and the children. The trial court also ordered Father to pay the interest portion
of the mortgage on the marital home; homeowners, personal property and automobile
insurance; private school tuition; and other expenses. On June 18, 1998, the trial court
reduced Father's monthly support payment to $5,132.00 per month ($61,584.00 per
year) because it determined that Mother’s counsel fees had improperly been included
as a reasonable need of the children. It further reduced his obligation to $3,132.00 per
month ($37,584.00 per year) on August 18, 1998 based on credits for overpayment of

Mother’s counsel fees.

By Order dated May 4, 1998, the trial court awarded primary legal and physical
custody to father during the school year, and primary legal and physical custody to
Mother during the summer. Mother has partial custody of one or more of the children
on Tuesday and Thursday during the school year, and Father has partial custody of one
or more of the children on Tuesday and Thursday during the summer. The parties
alternate holidays and weekends throughout the year, and each parent has two weeks

with the children for summer vacation.
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On July 24, 1998, Father sought to terminate child support on the basis that he
was now the children’s primary custodian. The trial court permitted him to amend his
petition to include additional claims of material and substantial changes in
circumstances. A hearing was held before a master in October of 1998, at which time
Father introduced his 1997 tax return indicating monthly net income of $16,130.00
($193,560.00 per year), which was a significant decrease from the monthly net income
of $85,942.00 ($1,031,304.00 per year) shown on his 1996 tax return. He presented
evidence of living expenses and reasonable needs in the amount of $14,834.23 per
month ($178,010.76 per year). The master assessed Mother a net earning capacity of
$4,607.00 per month ($55,284.00 per year). Mother presented the same reasonable
needs as she did during the 1997 support hearing, namely $28,208.00 per month
($338,496.00 per year) for herself and the children, with $21,106.00 per month
($253,272.00 per year) attributable to the children. She maintained that her expenses

0

concluded that Mother’s earning capacity was unchanged, but that Father's monthly net

were the same as they had been when the parties shared custody equally.” The master

income was now $16,130.00 ($193,560.00 per year).

The master determined that Mother had custody 27% of the year, and Father had
custody 73% of the year. She was troubled by the disparities in the parties’ income and
the fact that Mother has certain fixed expenses incident to her alternating weekend and

summer custody. After reviewing the parties’ income, the master noted:

" We note that a parent incurs certain fixed costs related to providing the children with a
home in which to exercise his or her period of partial custody. Costs such as mortgage
or rent payments, insurance, utilities, etc. remain the same whether the children are in a
parent’s custody or not.
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At these income levels, a Melzer[E! calculation is
required. Husband testified that he spends $14,834 per
month on the children’s reasonable needs. However, there
is no way the Master could do a Melzer analysis because
Wife presented no evidence of her current needs. In fact,
she did not know whether they were more, less or the same
as they had been in 1997 when the parties had equally
shared custody. That being so, the Master can do no more
than calculate the presumptive minimum that each would
owe to the other with [Father] at $16,130 per month and
Mother at $4,600 per month. Rule 1910.16-5(a)(2)[E]
requires that the payor’s income be set at $8,000 and the
payee’s income be set at $2,000, but this seems unfair to
[Mother] because their actual incomes are more disparate.
Further, these children’s expenses in Husband’s house only
exceed the $2,380 per month figure which results from a
combined income of only $10,000. Using their actual
incomes and the 28.3% for four children at $10,000
combined income results in a child support obligation of
$5,869 per month, of which [Mother’'s] share would be
$1,291 per month or 22% and [Father’s] would be $4,578
per month or 78%. Were [Mother’s] obligation to [Father] to
be for 12 months, she would owe $15,492 per year.
However, [Father] has custody 73% of the time. Therefore,
[Mother’s] annual obligation would be $11,309.

Were [Father’s] obligation to [Mother] to be for 12
months, he would owe $54,936. However, [Mother] has
custody 27% of the year. Therefore, [Father’s] annual
obligation would be $14,833. Offsetting one against the
other leaves the support obligation of [Father] to [Mother] of
$3,524 per year at $294 per month.

2 Melzer v. Witsberger, 480 A.2d 991 (Pa. 1984).

* The provisions regarding high-income cases were moved from former Pennsylvania
Rule of Civil Procedure 1910-16.5 to Pa.R.C.P. 1910.16-2(e) in 1998. Furthermore, in
1998, combined monthly net income for a Melzer analysis was changed from
$10,000.00 (as reflected in the Master’s Explanation of Order) to $15,000.00.
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The Master recommends that [Father] pay [Mother]
child support of $294 per month while continuing to pay all of
the children’s expenses as set forth on Exhibit 9.[E]

Master’s Explanation of Order, dated October 20, 1998, at 3 - 4.

Mother and Father both filed exceptions to the master's recommendation. By
Order dated April 27, 1999, the trial court sustained Mother’'s exceptions in part, and
ordered Father to pay $810.00 per month ($9,720.00 per year) for support of the
children. “This order award was calculated using the presumptive minimum under the
new guidelines multiplied by the percentage of Mother's custody time.” Trial Court

Order dated April 27, 1999. In an Opinion in support of the Order, the trial court stated:

In this proceeding, the hearing officer recommended a child
support amount which was offset by [Mother’s] obligation to
husband for child support. | agreed with the hearing officer’s
decision that it was not appropriate in this case to terminate
support based solely on the custodial situation. However,
[Father] had not filed for child support against [Mother] and |
found that it was inappropriate to offset any child support
due [Mother] by any amount that she would owe [Father].

Therefore, | awarded [Mother] support based on the
guidelines reduced to the percentage of her partial custody
time.

Trial Court Opinion, dated June 30, 2002, at 2.

Father appealed to the Superior Court, which reversed in a published Opinion.
The Superior Court concluded that for purposes of calculating child support, the

custodial parent is the obligee and the non-custodial parent is the obligor. Because the

* Father's Exhibit 9 is a comprehensive list of expenses including healthcare, food,
clothing, leisure activities and summer camp.
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children spend 73% of the time with Father and 27% with Mother, the Superior Court
determined that Father, as the obligee, does not owe child support to Mother, who is the
obligor. The Superior Court relied upon Pa.R.C.P. 1910.16-1, Explanatory Comment
B.2., which provides:

Each parent is required to contribute a share of the child’'s
reasonable needs proportional to that parent’s share of the
combined net incomes. The custodial parent makes these
contributions entirely through direct expenditures for food,
shelter, clothing, transportation and other reasonable needs.
In addition to any direct expenditures on the child’s behalf,
the non-custodial parent makes contributions through
periodic support payments.

Accordingly, the Superior Court held that Mother was not entitled to child support. It

concluded:

Where primary physical custody is changed from one parent
to the other parent, no valid justification remains for requiring
the new custodial parent to continue payments that are
intended to be purely for the support, benefit and best
interest of the children. Consequently, directing support
payments to a non-custodial parent . . . serves no purpose
for the children after custody changes and would only confer
a personal benefit upon the non-custodial parent if the
payments were allowed to continue.

Colonna v. Colonna, 788 A.2d 430, 442 (Pa. Super. 2001).

We adamantly disagree with this conclusion. Like the master and the trial court,
we are troubled by the disparity in the parties’ incomes and are concerned that the
refusal to consider this as a factor when fashioning a support order may be contrary to
the best interests of the children. We must always be mindful of the fact that the
support laws work in conjunction with our custody laws. The General Assembly has

declared:
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[t is the public policy of this Commonwealth, when in the
best interest of the child, to assure a reasonable and
continuing contact of the child with both parents after a
separation or dissolution of the marriage and a sharing of the
rights and responsibilities of child rearing by both parents . . .

23 Pa.C.S. §5301. Where the parent who does not have primary custody has a less
significant income than the custodial parent, it is likely that he or she will not be able to
provide an environment that resembles the one in which the children are accustomed to
living with the custodial parent. While a downward adjustment in lifestyle is a frequent
consequence of divorce that affects both adults and children, we would be remiss in
failing to ignore the reality of what happens when children are required to live vastly
different lives depending upon which parent has custody on any given day. To expect
that quality of the contact between the non-custodial parent and the children will not be
negatively impacted by that parent’s comparative penury vis-a-vis the custodial parent is
not realistic. Issuing a support order that allows such a situation to exist clearly is not in

the best interests of the children.

Therefore, where the incomes of the parents differ significantly, we believe that it
is an abuse of discretion for the trial court to fail to consider whether deviating from the
support guidelines is appropriate, even in cases where the result would be to order child
support for a parent who is not the primary custodial parent. Pa.R.C.P. 1910.16-5(b)

provides, in relevant part:

® The temptation for the well-off parent to buy the affection of the children, and the
tendency of the children to favor the parent who provides them with a more attractive
lifestyle are factors that do not serve the best interests of the children.
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In deciding whether to deviate from the amount of support
determined by the guidelines, the trier of fact shall consider:

(1)  unusual needs and unusual fixed obligation;
(2)  other support obligations of the parties;

(3)  other income in the household;

(4) ages of the children;

(5)  assets of the parties;

(6) medical expenses not covered by insurance;

(7) standard of living of the parties and their
children;

* * *

(9) other relevant and appropriate factors,
including the best interests of the child or
children.

In a case such as the instant matter, the trial court should inquire whether the
non-custodial parent has sufficient assets to provide the children with appropriate
housing and amenities during his or her period of partial custody. We specifically note
that the term “appropriate” does not mean equal to the environment the children enjoy
while in the custodial parent’s care, nor does it mean “merely adequate.” The
determination of appropriateness is left to the discretion of the trial court, upon

consideration of all relevant circumstances.

Our holding is not limited to cases, such as the instant matter, where the
combined net income of the parties exceeds $15,000.00 per month, thus requiring a
Melzer analysis pursuant to Pa.R.C.P. 1910.16-2(e)(2). Because a significant disparity

in income may exist where the net income of the parties is less than $15,000.00 per
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month, there is no objective reason to distinguish Melzer cases from other support

matters.

In reviewing child support orders, appellate courts employ an abuse of discretion

standard. Ball v. Minnick, 648 A.2d 1192 (Pa. 1994). In the instant matter, the trial

court properly began its support determination by calculating the presumptive minimum
as set forth in Pa.R.C.P. 1910.16-2. We conclude, however, that once the trial court
calculated the presumptive minimum, it abused its discretion by failing to consider the
relevant factors set forth in Pa.R.C.P. 1910.16-5(b) regarding deviation from the support
guidelines. Because we conclude that a parent with primary custody may be ordered to
pay child support to a parent with partial custody, we reverse the Order of the Superior
Court and remand the case to the trial court for a determination of support for the parent

with partial custody.

Mr. Justice Eakin did not participate in the consideration or decision of this case.
Former Justice Lamb did not participate in the decision of this case.
Mr. Justice Nigro files a concurring opinion.

Mr. Chief Justice Cappy files a dissenting opinion in which Mr. Justice Castille joins.
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